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saying such, and even calculating the price
effect zssociated with that discrimination.

Q Dr. Singer, I know you like to
talk about a lot of different things. I'm
just trying to focus you on this order. Where
in this order does the Commission find that
Comcast engaged in improper discrimination?
Point me to a paragraph, or a finding.

A It's a 150 page order. I don't
know if I can do it in real time, but anything
that I felt was relevant in this order,
including a finding that their discrimination,
or their conduct, if you will, impaired
competition in Philadelphia is cited in my
written testimony, and I just took you to it
in the -

Q And where does it say that there's
an impairment of competition in Philadelphia?

A Do you want to go back and read
the paragraph? That's the paragraph that I
pointed Your Honor to.

JUDGE SIPPEL: Let's start with

Page 6261

Neal R. Gross & Co., Inc.
(202) 234-4433




REDACTED FOR PUBLIC INSPECTION

10

11

12

13

14

15

16

17

18

19

20

21

22

your testimony. You say you cite it in your
testimony?

THE WITNESS: Well, whenever I
think that a finding in the Adelphia Order is
important or relevant to this case, I cite 1it,
I try to cite it.

JUDGE SIPPEL: When you cite it,
you mean you cite it, or you just -- you say
it, or you write it, or you give a place where
you can find it, a page number?

THE WITNESS: I cite -- Your
Honor, I cite the Adelphia Order in this
report. And when I cite it, I describe it,
then I give a citation of the paragraph that
it -

JUDGE SIPPEL: All right. Well,
then that's a way to get to it. Answer his
question that way.

BY MR. BURKE:

Q Dr. Singer, why don't you point us
to where in your report you cite the sections

of the Adelphia Order where there's a finding
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Page 6263

that Comcast engaged in improper
discrimination? |

JUDGE SIPPEL: Your testimeny
under oath.

THE WITNESS: Right.

JUDGE SIPPEL: They used to burn
people at the stake about telling the truth on
those things.

THE WITNESS: Well, I cite the
Adelphia Order so many times that I'm looking
right now in Paragraph 2, and I'm citing two
different paragraphs on it. We have to go
through paragraph-by-paragraph, but I think
what I just took to you in Appendix D was a
finding that Comcast's conduct in Philadelphia
impaired competition there. You changed the
word, where you say a finding that they
engaged in discriminatory conduct. I think
that the premise of Appendix B, Appendix D, I
apologize, is that the conduct there is
questionable. Right? Let's see what the

effects are. Did they find the effects are
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Page 6264

statistical and significant, and impair
competition there?
BY MR. BURKE:

Q And the Commissioners concluded
that that. doesn't violate any FCC rules.
Right?

p:\ In the Adelphia Order, they
concluded that that does not violate the -- I
mean, they're deing it via the terrestrial
loophole, which is a way to get around the
Program Access Rules, the Cable Act. But, in
the following year, in 2007, they put the
issue back to the public and say we seek
comments on whether or not you think this
conduct is anti-competitive.

Q And in the body of the order, in
Paragraph 163, the Commission concluded that
this distribution method was adopted without
the purpose of enabling anti-competitive
behavior. Right?

A They made -- yes, they made that

conclusion based on representations by
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Page 6265

Comcast, which are the subject -- which are
part of the subject of an anti-trust case
that's going on right now, that they were
doing it for cost-based reasons.

Q And you said that the Commission
credited what Comcast said.

A They did credit what Comcast said,
incorrectly, in my opinion.

MR. BURKE: I think this is a time
to take a break.

JUDGE SIPPEL: All right. Well, I
just want to point out one cbservation, that
that was a 3-2 decision. I think there was
two dissenters in that case. Right?

THE WITNESS: I can't recall.

JUDGE SIPPEL: Well, it's right
here. I mean, it says here, it says "By the
Commission, Chairman Martin, Commissioners
Tate and McDowell issuing separate statements,
Commissioner Copps dissenting and issuing a
statement, and Commissioner Adelstein

approving in part, dissenting in part, and
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issuing a statement. So, you go through all
of that, and then you go back to Appendix D
and you say that'’s it, I mean, that you found
discrimination in this decision? A finding of
discrimination. I think I'll leave it at
that. You know, I'll leave it at that. But
what I'm going to do is you've identified as
an exhibit, my ruling -- most of these things
I just take judicial notice, but since this is
so integral to Dr. Singer's testimony, I would
like to bring this into the record. I intend
to bring this into the record as an exhibit
that is to be read in conjunction with your
testimony. Because it doesn't seem as though
his testimony is going to make -- is going to
be completely -- well, it's certainly -- you
know how to write clearly, but I think that
this is necessary to flesh it out. Does
anybody have any objection to that?

MR. KIM: Not at all, Your Honor.
We offered that at the beginning of the case.

JUDGE SIPPEL: All right. See how
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things can change? It's been identified and
received as Comcast Exhibit 138.
(WHEREUPON, THE DOCUMENT REFERRED
TO, PREVIQUSLY MARKED COMCAST
EXHIBIT 138 FOR IDENTIFICATION,
WAS RECEIVED IN EVIDENCE.)
JUDGE SIPPEL: It is -- I can't
see, what time is it there? Well, it's 6:35
and we are in recess until 9:30 tomorrow
morning. Thank you very much.
MR. KIM: Thank you, Your Honor.
(Whereupon, the proceedings went

off the record at 6:33 p.m.)
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